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February 3,2014

TO

ALL PUBLIC OFFICERS IN VENTURA COUNT

FROM:

LEROY SMITH, COUNTY COUNSEL

RE

CONFLICTS, FINANCIAL DISCLOSURE AND CONTRACTUAL
LIMITATIONS APPLICABLE TO PUBLIC OFFICERS AND
EMPLOYEES

Vcntura County is very fortunate in the caliber and dedication oÍ the rnen and
women who serve as lnembers of the various boards, councils and commissions of public
agencies within the County. Whether your servicc is appointcd, elected, gratis or paid,
your activities are governed, and to some extcnt rcstrictccl, by state laws which address
financial disclosure, conflicts of interest and certain contractual arrangements between
you and the public agency you serve. Thc California Attorney General has stated that
o'.
these laws
. . are grounded on thc notion that government officials owe paramount
loyalty to the public, and that personal or private financial considerations on the part of
government officials should not be allowed to enter the dccision making prooess."
Because of the broad reach of these laws and the rather sevcrc penalties for violation, we
wish to highlight for you the more signifìcant prohibitions and encourage you to review
these laws lbr their particular application to your situation.
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THE POLITICAL REFORM ACT OF 1974
The Political Reform Act of 1974 ("Act") was adopted by the voters of the State
of Calif'ornia. 'l his Act is California's most comprehcnsivc conflict of interest and disclosure statute and applies to every member, officer, ernployec or consultant of a state or
local governmental agency. The Act is found in Government Code scction 81000 et seq.
The detailed rcgulations which aid in irnplernenting and interpreting the Act are fbund in
the California Code of Rcgulations ("Rcgulations"), title 2, sections I 8l l0- 18997 .
Copies of these materials are available for reading at thc Ventura County Law Library.
They are also available, along with other helpful materials, on thc Internet in at least two
ways. The Fair Political Practices Cornrnission ("F'PPC"), which is rcsponsible f'or much
of thc implcmcntation and enfbrcement of the Âct, has a very useful websitc. By
accessing the FPPC homc page (at: http://www.fþpc.ca.gov/), you can find links to the
Act, the Regulations, ancl "Fact Shcets" and othcr publications created by the FPPC that
sutnmarize various matters in the Act, along with fonns and other helpful rnaterial. fhe
Government Code is also available at: http://www,leginfb.ca.gov/calaw.htrnl; the
Regulations are also available at: http.l lwww.oal.ca. gov/ccr.htrn.
The FPPC has several publications available for download on its websitc which
cliscuss the conflict of interest provisions of the Act. A Fact Sheet titled "Can I Votc?
Conflicts of Interest Overview" sets out an overview, using nontechnical terms, that
takcs a public of-frcial through an eight-step approach that may help avoid r¡ost oonflict
rnistakcs undcr the Act. This is available fiom the "Publications" section of the FPPC's
websitc. The Attorney Gcneral's ofïicc also has available for download from its website
(at http:llag.ca.gov/publicationsicoi.pdf) a comprehcnsive publication titled "Conflicts
of Interest" (2010).

If, after reading this letter and the pertinent sections, you have any clucstions
concerning their application to your personal financial situation, you should contaot your
personal attorney or the stafïof the FPPC (toll free) at 866-ASK-F-PPC (866-275-3772).

r Conflict of Interest Provisions
The Act is designed to prevent public oflcials fiom using their positions to affect
their financial intercsts. The Act prohibits you, as a public oflfìcial, fiorn participating in
any decision-making procoss which would have a dircct or indirec¡ fìnancial impact on
your firnancial interests. Thc Act provides:
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"No public official at any lcvcl of state or local government shall make,
participate in rnaking or in any way attempt to use his olficial position to
influence a governmental decision in which he knows or has reason to
know he has a financial intercst." (Gov. Code, $ 87100.)
As you can see fiom the following definitions, you must be concerned about thc
effect of your deoisions not only in connection with a direct pcrsonal gain to you, but
also a financial gain or loss to any business, real property or source of income in which
you, your spouse, a dependent child or a trust have an ownership interest.

A fìnancial interest is defined as an interest in a dccision if it is reasonably
foreseeablc that the decision will have a material hnancial eflfcct, distinguishable frorn its
effect on the public gcnerally, on the ofïìcial or a member of his or hcr irnmediate farnily,
or on:

(a) Any business entity in which the public official

has a direct or indirect invest-

mcnt worth $2,000 or more;

(b) Any

real property in which the public ofIìcial has a direct or indireot intcrcst
worth $2,000 or morc;

(c) Any

source of incorne, other than gifts or loans by a commercial lending
institution in the regular course of business, aggregating $500 or more in value received
by or promised to the public official within 12 rnonths prior to the tirne when the
decision is rnade;

(d) Any

business entity in which the public ofIìcial is a director, offìcer, partncr,
trustee, employcc, or holds any position of management; or

(e) Any donor of, or any interrnediary or agent for a donor of, a gift

(as opposed
to carnpaign contributions) or gifts aggregating $440 or rrore in valuc provided to,
received by or prornised to the public offrcial within l2 months prior to thc timc whcn
the decision is made. (This gry' threshold is adjusted every two years by the FPPC
(Gov. Code, $ 87103, subd. (e); Cal. Code Regs., tit.2, $ 18940.2).)

A frnancial intcrcst includcs indirect investments or interests which are deflrned

as

any investment or interest ownecl by the spouse or dcpcndcnt child of the public official,
by an agent on bchalf of a public ofhcial, or by a business entity or trust in which an
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off.rcial, his or her agents, spouse or dependent childrcn hold a l0 percent interest or
greater.

r Conflicts of Interests and Campaign Contributions
Carnpaign contributions that are required to be reported are generally not treated as
income creating a conflict of interest requiring disqualification for elected officials.
(Gov. Code, {j 82030, subd. (bXl).) However, for electcd ofTicials serving on the board
of another agency, such as the Air Pollution Control District, Local Agcncy For¡nation
Commission, Southern California Area 'fransit or a joint powers authority, and for
appointed offrcials, there is a significant prohibition under Government Code
section 84308. The prohibition essentially provides that a public official may not accept,
solicit or direct a contribution of more than $250 from any party or participant, or agent of
any party or participant, to a procecding befìore the agency involving a license, permit,
contract, or othcr "entitlcment for use," This rnay not be done on one's own bchalf or on
behalf of another. This prohibition continues for three months following the decision.

'fhe public official is also prohibited fiom acting on, voting on, participating in, or
otherwise trying to influence a license, permit, contract, or othcr "cntitlcment fbr use"
where the officer has received a contribution of more than $250 from a party or his or her
agent, or from any participant or his or her agent. Disclosure is also required with regard
to any such campaign contribution. (See Gov. Code, (i 84308, subd. (c).) An FPPC Fact
Sheet titled "Campaign Contributions May Cause Conflicts lbr Appointees and
Comrnissioners" provides an excellent overview of these provisions and is available from
the PublicationsÆact Sheet section of the FI'PC's website.

r Financial Disclosure

and Conflict of Interest Codes

Most elected ofÏcials, many appointed offìcials and many employees (including
consultants) are requirccl to file statements regarding their economic interests, either
unclcr Govcrnment Code section 81200 or pursuant to mandated, locally adopted conflict
ol intcrcst codcs. Such persons make governmental decisions which may have a material
effect on their financial interests and, as such, are required to file financial disclosure
statements. Appointees to a body that is strictly advisory, such as a comprchensive plan
advisory committee, are not required to fìlc statcmcnts disclosing thoir fìnancial interests.
Financial disclosure is rnadc on prcprinted FPPC fonns which are available lrom
the Þ-I'PC or the clerk of your public cntity.
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r Gifts, Honoraria

and Travel

'Ihe Act also imposes lirnits on gifts that rnay be accepted by local ofÏcials and
employees. What is a "gift" is spccially defined and does not, lor examplc, include items
received from a spouse, child, parent or certain relatives unless that person is acting as an
agent or intermediary for another. (Gov. Code, {i 82028, subd. (bX3).) The current gift
lirnit is $440. (Cov. Code, $ 89503; Cal. Code Regs., tit.2, {j 18940.2.) The gift limit is
adjusted biennially to reflect changes in the consumer price index.
Local elected offtccrs, candidates for local elective offìce, local officials specihed
in Government Code section 87200 and ernployees designated in an agency's conflict
of interest code, among others, may not accept honoraria payments in a nurnber of
situations. (Gov. Code, $ 89502.) In this connection, it is very important to focus on thc
specifrc defìnition of "honorarium" and to exceptions provided in Government Code
section 89501 et seq. and the applicable Regulations.
The FPPC has published a Fact Sheet for local officials titlecl "Limitations and
Restrictions on Gifts, Honoraria, Travel and Loans" which explains the gcncral conccpts
regarding gift lirnitations, honoraria, loans and the types of "travel payments" that are not
subject to any of these limits or reportable on statements of economic interests. The
document is available in the Publications/Fact Sheet section on the F-PPC's website under
the heading "[,ocal Gift Fact Sheet 2013."

r Restrictions on Loans
Restrictions on personal loans to public offrcers and cmployecs arc sct forth in
Government Code sections 87460 through 87462. Among other things, thcy:

(1) prohibit elected state and local officials, and officials who are required by
Government Code section 87200 to file statements of economic interest (for exarnple,
county counsels, chief administrative oflcers of counties, city managers, city attorneys
and other public offrcials who manage public invest¡nents), from receiving personal
loans in excess of $250 f'rom "any officcr, etnployce, mctnbcr, or consultant of [the
agcncyl in which the public official holds office or ovcr which the public official's
agenoy has direction and control. . . ." (Gov. Code, $ 87460, subd. (b));

(2) further prohibit elected public officials fiom accepting qny personal loan for
more than $500 unless "the loan is in writing and clearly states the terms of the loan,'o
including the parties, clate of the loan, amount, term, date or dates when payrnents are
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due, the amount of the payments, and the rate of interest (Gov. Code, $ 87461, subd. (a));
and

(3) provide that, for elected officials and all others who are requircd to fìle
statements of economic interest, a personal loan shall be deerned to become a gift under
specified circumstances, such as, fbr example, when the loan is not being repaid or is
being repaid below clefined amounts (Gov. Code, {i 87462).
Certain types of loans are exempted from the above provisions, suoh as loans
made to a campaign committee of an elected officer or candidate, loans made by a spouse
or specified relatives, and in specified circumstances, loans fiom banks or other f,rnancial
institutions made in the regular coursc of business on torms availablc to members of the
public generally.
Since the above provisions are somewhat intricate, a public ofïìcial or candidate
contemplating obtaining a personal loan would be wcll advised to examinc thcse
Government Code provisions and/or to obtain specifirc advice (available from the FPPC)
in light of the particular facts and circumstances involved.

r Violations and Enforcement
A person who willfully violates the conflict of interest provisions of the Act or the
code that has been adopted by his or her agency is guilty of a misdemeanor. In addition to
other penalties provided by law, such as incarceration and possible disqualification from
seeking elective office or acting as a lobbyist (Gov. Code, $ 91002), the person might also
be subject to fines of up to the greater of $10,000 or three times the amount not reportcd
(Gov. Code, $ 91000), as well as being subject to disciplinary action by the agency (Gov.
Code, $ 91003.5). Violations rnight also result in the official action of thc agcncy bcing
declared void and therelore set aside.

FINANCIAL INTERESTS IN A CONTRACT
(Government Code Sections 1090-1097)
There is another important conflict provision in addition to the Act. Generally,
Government Code sections 1090-1097 prohibit officers and ernployees from bcing
"f.rnancially interested" in contracts "rnade" by them or by bodies of which thcy arc
mernbers, unless both of thc following criteria are met: (l) those intcrcsts are speoifically
clef-rned in Government Code scotion 1091 as'oremote" and (2) the intcrcsts arc clisclosed
on the record and the individual abstains in the "making" of the contract. Thc oourts have
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construed the word "made" in scction 1090 so broadly that anyone who advises or
recommends entering into a contract is deerned, lbr confìict of interest purposes, to have
participated in the o'making" o1-the contract.

This prohibition is absolute. For example, some public spirited offrcers, intcnding
to benef,rt the public agency, sometimes offer to rent buildings or equiprnent they own to
the agency at reduced rates. Laudable as this rnight appear in a particular instance, such
an arrangement could make the public officer guilty of a felony under the provisions of
Government Code sections 1090 and 1097. So, lbr examplc, if a mcmbcr of the board ol'
a district rents an office to the district at half the rental customarily charged, he may have
committed a fclony for which he may be frned up to $ 1,000 or sentenced to state prison.
I-Ie would suffer the added penalty of being forever disqualifìed fiom holding any officc
in the state.
This would be true, even though:

l.

The public agency received full value for the transaction or obtaincd services or
supplies at a grcatly reduced rate.

2. The services or supplies could only be obtained

elsewhere at greatly increased

priccs or after long delays.

3. The officer

abstained fiorn voting or participating in any offlicial capacity.

ln such a busincss arrangement, the agreemcnt would be void as being against
public policy, and the public agency or any taxpayer could sue and recover for the public
all rnoneys paid under the illegal agreement.
The stated prohibition extends, where appropriate, to employees as well as to
public officers.
'I'here are sevcral exceptions that could apply in partioular circumstances. For
example, in some ínstances a transaction would bc perrnittccl if the public officer makes
lull disclosure of his or her interest in the matter, this is noted in the olfrcial records of the
agency, and thcrcafter the public officer rcfrains liom voting on the matter and the body
or board approves the contract in good fàith by a suffìcient vote of its mernbership
without counting thc vote of the abstaining ofTiccr. Any possible exceptions would need
to be carefully revicwcd and complied with bef'orc participating in a particular matter.
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Thus, if you or any other officer or ernployee of a public agency you serve has any
frnancial interest in any business firm from which the agency contemplates obtaining
services or supplies, or if, as a member of the board or commission, you have a direct
fìnancial interest in any other matter before that board, you should consult your attorney
before taking any action related to entering into any agreement, placing any order or
fäiling to disclose your interest.

For a more complete discussion of the o'section 1090" prohibitions, you are
referred to the Attorney General's "Conflicts of Interest" publication referenced above.

COMMON LAW CONFLICT RULES
The California Attorney General takes thc position, and thc courts could wcll
agree, that common law rules (as opposed to statutory provisions) relating to oonflicts
interest remain applicable in addition to thc specilìc statutory prohibitions. One
expression of the common law doctrinc is:

of

"A public offÏcer is impliedly bound to exercise the powers
conferred on him with disinterested skill, zeal, and diligcncc and primarily
for the benef'rt o1'the public fcitation]. . . ." (Noble v. City of Palo Alto
(1928) 89 Cal.App. 47, 51.)

Ilcnce, even il'a specifrc statutory prohibition did not apply to a particular confìict,
such as one perhaps involving a nonfìnanoial personal interest, the common law doctrine
could apply and might form a basis for an allegation of willful misconduct within thc
meaning of Government Codc section 3060 et seq.

CONCLUSION
Most of the concepts discusscd above which have been enacted into law by the
Legislature or the voters of this state are sirnply codification of thc comtron sense and
honest approach to public service exhibited for years in this County. The procedural and
penalty provisions csscntially operate to prevent fìnancial arrangements between the
public official and the agency served and to prcvent the olficial lrorn financially benefrting from thc position held with the agcncy. Various requirements may change from time
to tirne. Thus, it is irnportant to check the law as currently in effcct when particular issues
arise.

I hopc this inforrnation is usef'ul to you.

